
EX PARTE OR LATE FILED RECEIVED

-APR2 51994
W.t>..Sr-< I i'<GTO"i

~Tf#;E~1ORIGINAL

The Honorable Pete Domenici
United States Senate
427 Dirksen Senate Office Building
Washington, D.C. 20510-3101

Dear Senator Domenici:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer sUbscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission came to recognize, however, that
further consideration of this problem was needed. Consequently a
Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. _I have enclosed several releases that describe the
changes that the Commission has adopted.

--
No. of Copiesrec'd~
ListABCDE

'The changes are of two types. First, there is relief that
is purely administrative in nature, i.~., is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
individual calculations are not needed to develop the required
"at cost" equipment and installation charges for each franchise
area.



I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.

Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rates below the "benchmark"
level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.
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Sincerely,

I/ Z·· _.--7" . /' /' .------
/ .:::----
'/~/

Reed E. Hundt
Chairman

/

/'

The Honorable Pete Domenici

Enclosures
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Cost of .ervice proceediDeJa lI&y be elected. by cable
operator. facing UA~lly higb coaes. These operators will have
their rat.s baaed on their allowable costs, in a proceeding based
on principles sillilar to tho.. that goyem coat -based rate
regulation of tellpbtoDe C:c.paI1i.s. UDder this methcdclogy, cable
operators may r~r. through the raC•• they charge for
regulated cabl..."ic., their normal operating expense. and a
reasonable return oa iDvest..nt.

February 22. 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93-215 ,
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The Commission today announces ies adoption of interim rules
to govern cost of service proceedings initiated by cable
operators. The Commission anticipates that most cable operat~rs

will set rates by applying the revised competitive differential
approach announced today, rather than through the cose of service
approach. It recognize., however, that the cost of service
approach may be appropriate for some operaeors. The interim cost
of service rule. are carefully de.igned to ensure that
subscribers are charged reasonable rate., and that cable
operators have both the opporeunity for adequate recovery, and
incentives to upgrade their systems and introduce new services
and capabilities.

geecl ,PI' .sllll......lzll.."t; tmru' sst "Mdeme: To be
inclucled "~...-c OfttpiUtin .ervice,· the larg.st cc.lPcment of
the rate..., plat: _t be used. and ~ful in the provision of
requlated cael. SU"rice, aD.d. IIIWIt be the result of prudent
investment. UDder thMe seanciards, the plant must directly
benefi:t the subac:rUler and may not include imprudent, fraudulent,
or extravagant outlays.

Modified Qriqipal Cost Valu.tion: Plant in service will
generally be valued at its cost at the time it was originally
used to provide regulated cable service. In order to permit a



simplified method of case valuation in the case of systems that
were acquired by the current operator, plane may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
~al~e are presumptively excluded from the ratebase. The
2~mmission believes that, in most cases, excess acquisition COSts
such as "goodwill" represent the value of the monopoly rents :he
acq~lrer hoped :0 earn durlng the period when the cable system
~as effectively an unregulated monopoly, These monopoly rents
~ould not be recoverable from customers where effective
competition exists, the touchstone for rate regulation under the
Cable Act. The Commission also recognizes that there may be
situations where operators could make a cost-based showing to
rebut a presumpeion of excluded acquisition costs. ~he~

Commission will consider such showings under certain .~

circumseances.

Additions to Original and look Cg.ts: Some costs incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operator. may have incurred start-up
losses in the early years of operating th.ir systems. The
Commission will permit- reasonable seart-up 10•••• to be added to
original costs recoverable by the operator, limited to 10••••
actually incurred during a two-year .tart-up period and amortized
over a period no longer than fift.en year.. C.rtain other
intangible acqui.ition costs above book value, including coscs of
obtaining franchis. righcs and se.. scart-up organizational costs
such as coscs of CUltomer lists, will al.o be allowed. Other
intangible acquisition costs will be preau.pcively disallowed.
Carriers may challengoe this pr••UllPtiOft, however, by showing a
direcc relationship between the co.e. incurred and benefita to
cuscomers.

Plinc under Cn·truc;;iAP: Valuatiaa. of ·plant uncler
conscruction· will uae a traditioDal capicallzatioD ..thad.
Onder this approac:.b, plane uncl.r C:OUCZ\1CtiOll is excluded froa
the rateba.e. The apentorc.pit_~... aD allowaDCe for fUIICU
used during c:oucruc:cioa (AJ'UDC) by J.ac11acti... it ill the c:otIt of
construction. .... plat i. placed iaco een1.c:a, the regulated
portion of the CMt: of CODatructiOll, i..aclwliD9 AJPQDC, is included
in the rat__• ~. ncovered through depreciation.

euh 'PElF!. ceiC.1 : ',The C~..ioa expects to allow
operators flexibility in choosing a ..cbod o~ detU1liDiJ1g the
costS,of funding day-to-day operatioas, a••~ed in cash
working capital. secaute cable operators geaerally bill for
regulated service. in advance, the C~.sioD will pr••u-e zero
cash working capital. Operators may u.. one of several ..thod.
for overcoming this presumption, inclucling the Simplified Mechod
for telephone carriers in Section 65.820(e) of the Commis.ion's
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Rules.

Other Costs - Excess Capacity, Cost Overruns, and Premature
Abandonment: A cable operator may include in the ratebase excess
capacicy that will be used for regulated cable service within one
yea=. Cost overruns are presumptively disallowed, but operators
~ay over~ome chis presumpcion by showlng chat the costs were
~~~cencly ~~c~rred. CostS associated wlch premature abandonment
of plant are recoverable as operating expenses, amortized over a
term equal to the remalnder of the original expected life.

Permitted Exp.n•••

Operating Expenses. The Commission adopts standards that
will permit operators to recover the ordinary opera2ing,expenses
l~curred in the provision of requlated cable services. ,\

Depreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporat~ons may include an allowance for income
taxes at the statutory rates in their cost of service showings.
Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

tlat:. of ...t:UJ:'Zl

The Commi.aion eatablisbea an interi. indu.try-wide rate of
return of 11.25' for presumptive u.e 1n cable cost of service
proceedinga. It solicits comment on whether this interim rate
should be made permanent.

aat:. DeYelopa_t: ... Coat: S1IppoZ't:

Ac;sgupc,i. '3." [SSROt,: TIle O3_ia.ioo aelopt. a ..._ary
list of aeCOWlta, ... require. eMle .,.c- openton to support
their coat of ~1.. atudie. wieb a repqce~of tbeir ~.,
expea._, ... 111:.__••e.~t to tUt l1at of ac:COQDC.. The
Caa.i••ioa al80 cIeaidM to e.tabli.h, atter further .tepa
deseribec:l ia eM bl'laer 19s;.ig9, a Wlifora .,.t_ of aCCOWlts for
cable operaCOnl, 'fbe. UDi,torlll syst_ of ac:eount. will apply only
to operatoza tMe elect to Ht rate. baeecl CD a coat of ..rvice
showing. A uaitoztl sy8teaa of aCCOWlta will elUNre that operators
accurately aDd consi.tently record tbair reveDue., operatiDg
expenses, depr.c:iation expense., and 111"..t-.ot. In reaehin9
this decision, the CamBi••ion not.a that accountin9 recorda will
serve a. the principle source of into~tion on cable operators
that elect cost of service regulation and a uniform system will,
therefore, help keep variations in accounting praccices from
unduly complicating cost of service proceedings.
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Cost Allocation Requirements: The Commission adopts cost
allocation rules that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form either to the equipment basket or to one of five
service cost categories: basic service activities, cable
9rogramming service activities, other programming service
aC~lvlties, other cable actiVities. and noncable actiVities. To
:~e ex:e~t 90ss1ble, costs must be directly assigned to the
=acegory :cr Nh:ch the cost is incurred. Where direct assignmen:
~s not posslble, cable operators shall use allocation standards
:nccrporated in current Section 76.924(e) (f) of the Commlssion's
rules.

Affiliated Transactions: To keep cable system operators
from engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~ra~ors and
their affiliates. ~

Procedural RequireaeDt.

Threshold Requirements for i egl' Qf Service Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of s.rvic~.showing, except fQr the two-year filing
interval described below.

HistQric II" X,ar: CQst Qf ••rvice sbowing. shall be ba.ed
on a histQric te.t year, adjusted for known and ..aturable
changes that will occur during th' period when the propo.ed rates
will be in effect. The te,t year .bould be the la.t normal
accounting p.riod. In the ca.. of DeW IYIIt- for which no
histQric data i. availabl., a projecttc:l t ••t year may be u.ed;
the assumption. on which the projecttc:l t ••t y.ar are ba.ed will
be subject to careful scrutiny.

Cg.s:. of "nis' rili. IPCene1: Aft.r rat•• art s.t und.r
a cost of ••rvic• .,preach, c_1. operator. _y not fill a new
CQst of service .1aDwiDg to jWlcify new rat•• for two y.ar. ab••nt
a showing of special circUllltaD~!.

co.t; 9' "Pt. rem: The Ct1 t ..tOIl Mope. a fora
uled by cabl.......... .u1111' c:oec of ..rn.CI .bowiDp.
Caa.i••iOll auc.. tMC thi. fona will be aaade available
elec~ronic:a11y.. 800D a. po••ibl•.

Harsiehi,p .....: In individual c..e., the eoet••ion will
con~ider the Deed for apecial rate reli.f for a cabl. operator
that demonstrat.. that the rate. .et:: by a co.t of ••rvic.
proce.ding would c0D8citute confiscation of inve.tment:: &ad that
some higher rate would not repre.eat .xploitation of cuacomers.
Ihe operator would. be r.quired to sbow that UDle•• it could
charge a higher rate it would be unable to maintain the credit
necessary to Qperate and would be unable tQ attract inv••tment.



The operator would also be required to show that ies proposed
rates are reasonable by comparing them to the rates charged by
similar syseem.. In considering whether to grant such a request,
the commission will consider the overall financial condition of
the cable operator and other factors, such as whether there is a
~ealistiC threat of termination of service.

Small System.

The Commission adoots an abbreviated case of service form
:or use by small systemS, to reduce the administrative burdens of
cost showings for small system operators. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibility
of exempting small systems from uniform system of acepu~ts

. \ .requl.rements. .\

The Commission adopts a streamlined cost showing for
upgrades. Under this showing, operators would be permitted to
adjust capped rate. by the amount of the net chanqe in costs on
.account of the upgrade-. Operators mu.e reflect in rates any
savinqs associated wieh upgrade. and muse apply cost allocaeion
rules applicable to cose showinqs generally.

The IIle_t.tve Opgracle 'la:a.

The Commi••ion announce. an experi..ntal incentive plan that
provide. .ubacriber. with a••urance. that rate. for currene
regulated .ervice. will not be acreaMel to pay for upgrad.. that
are not needed to provide their current ••rvice. and provide.
cable operators with incentive. co upgrade their sy.t... and
offer new .ervice.. Specifically, opencon "ill be given
sub.taDeial rate flexibility for so.e e.tabli.be4 period of time
in seetin9 rate. for Dew ••rvice.. Operator. tbat eleee to
operate under tbia plaD "ill co••1t to ·..1DtainiDg rate. for
their current regulaced ..rvice., ~~ludtnr ebe ba.ic "rYice
tier, at their C1I.I1NBC 1...1. Operacol:. alao "ill cc_it to
raaintaini.Dg at 1... dae _ level aDd qu,ality of Hrri.ce,
incluc:ling tile PCOIZ- quality of their euri"ent ngulacec:l
service••

Openton ..t ~ C~i••ion approval before Mtting rates
for ne" ••m.c:ee ....-t to che plan. !feW ••mce tiera
coanprisecl of new pl'OIl:l_1n9 a. well a. new functiolUl that can be
used with exi.tiDg tier. are eliqible tor chi. plan .. loag a.
they are available and chargeable on an unbundled ba.is froe
existinq services.

The plan seeks to give cable operators a strong incentive to
invest in cheir neeworks and increase the services they ofter to
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act's goals of setting rates similar to those in
competitive markets. As in competitive markets, customers are
protected from monopoly rates for established services, but
entrepreneurs who successfully introduce new products or improve
the ef::ciency of their operations are rewarded through higher
profits.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent~ The
Commission will accept proposals from operators as d~ e~e
effective date of its cost rules.

Further Notice of Propo••d Rul.-..Jcil1g

Pending completion of cable system cost studies and the
development of experience through the ca.e-by-ca.e evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules
should be adopted as permanent.

Among other is.ue., the Cam-iaaion •••x. comment on whether
11~2S' is an appropriate rate of r.turn aDd on wh.th.r it should
adopt an average cost schedule approach for ~l syat..., and
po••ibly for larger ayat..... well. The ce_ia.ion d.legat.s
authority to the cabl. S.rvic..~ to obtain d.tailed co.t
information froa cabl. operatora to help .xa.ia. thia approach.
The Commisaion al., s.eks further data, analyaia, and C:oaDent on
whether to include a productiVity factor in addition to an
inflation factor in the benchmark/price cap t~la. Baaed on
the current record, the Commis.ion propo••• a 2' productivity
factor.

Th. unifon .,._ of accoUllc:.~pCOIa••el by the Co_iaaion in
eh. Furt;ber .,t. 18 dM-ived in put fzaa eM ayee_ c:uznntly
used by tM Cd '_talor t.l..... CU.?," (_ 'art 32 of
the ca_t__'. nlM), but the cent_1OA ••lee to si..lify
tho.. rul..-,,,, "a,e tMIl to thec_l. iDclusUy. The ee-i••ion
requ.sts ~e zy group. work with Cas.t_ioD ataff to
develop a P uaifons, syst.. of aCCOQ1lea, with a view
towards cOllpletioa of a t.ntativ. proposal within 1.0 day.. The
Co.-i••ioft will tben solicit cam-ents frQa inter••eed parties on
the proposed uniform system of accounts before adopting a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed R~lemaking

MM Docket No. 93 - 266 \\ 1,1.
\

The Commission today adopted a Second Order on
Reconsideration. Fourth Report and Order. and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on ReconsiderAtion modifies, among other things, the
Commission's previous benchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program service. and invest in advanced
technology. ~he modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revised Competitive Differential

The Commis.ion's revised competitive differential is based
on a strengthening of its statistical aDd ecODOmic model for
estimating the difference between rate. charged by noncompetitive
systems and sy.t... eubject to -eftective ca.petition,- a. that
term is defined in tlIe 1992 Cable kt.. T!MI cani _1011'. .-odel is
ba.ed on a survey of iDdwItry rate. eolld»cCed'by CCl i ••ioD .taff
in the winter of 1"2. The cOllpetitive 'cIiffu.atial· represents
the C"..i••iOll'. -.at determination of the &'YU'IIge UKNI1t by
which the rat•• chaJ:ged by a cable operator not subject to
effective cc.petition exceed "reasonable- rates.,

~n response to comments made by petitioner. on
reconsideration, and 'upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised
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benchmark formula that is boch more accurace and more
sophisticated. The revised benchmark formula will be used co
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased ~mplementation

program described above.

In addition, the Commission revised its economic analysis to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate Order adopted
in this docket last April, the Commission computed t~e ,
competitive differential by simply averaging the data f&~ all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to Mtake into account- the rates charged by the
three different types of effectively competitive systems in
determining.reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive syste.. , and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Collllli.sion will isaue fo~ upon rele..e of ·he Order
for use in applyiDg the revised c6.petitive differential to rates
of regulated ca1:)le ayat_. It alao will halp operator. apply
the r.vi.ed beDc-.rk fora.l1a by -atiag' cable service Bureau
staff available to aD8Wer questions and by distribution of a
computerized spread sheet.

Purt:!Ler CdIIpetitive Rate aollbaeka

Under the Cam.is.ion's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
~ommiss~ In also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices .~

(defined as systems whose rates would be below the tanchmark
after subtrdcting the 17 percent competitive differe~tial from
their September 30, 1992 rates or reducing their rates ~o the new
benchmark level). The phased implementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . .

While the Commiss·ion collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately .x
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's·cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be r~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

Calcul,tiQA gf &¥temal Cg.t.. In addition to revising the
benchmark fozwula and. the competi'tive differential used. in
setting initial replated cable rate., the ce i ••ioD adopted
rule. to st.plify the calculatioDi uaed tbadju.t tho.e rate. for
inflation aDd exteZ'Dal costs in the future. tJDder current rules,
operators ..y adjuat their regulated rate. aDDually by inflation
and up to -quarterly by the net change in extemal co.t.. Any
change in extemal coats must also be mea.ured against inflation
and adjusted for the corrected inflation rate. To sillplify these
rate'adjustments, the Commission has separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden a.sociated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.
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Copyright and pole Attachment fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte· Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditidns \were met.
On reconsideration, however, the Commission determined tbat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte n packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission's rules;
whether an entire regulated tier bas been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tier; whether the package price is deeply
discounted when c08llp&red to the price of an individual channel;
and·whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Ca.adssion will conaider factors that will
reflect in favor of non regulated treat..nt such as whether the
channels in the package have tracUtioaally been offered on an "a
la carte" b_sis or wbether the subacriber is able to select the
channels that cOllP1:'1.. the - a la carte- package. " A la carte
package. which an fOUDCl to evade rate· regulation rather than
enhaD.ce subac:ribel: c1Io1ce will be treated~.. regulated tiers, and
operators eD9aviDsr ill such practices _y be subject to
forfeiture. or oth.r sanctions. This process will be conducted on
a case-by-case basis.

The Commission also lifted the stay of. rate regulation for
small cable syst..., which were defined as all systems serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission's new rules, noncompetitive, small systems will be

(over)



-5-

subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulat~ry burdens, particularly the equipment cost calculations,
that race regulation imposes on small systems, the Commission
also adopts cwo types of adminis~=ative relief :or small systems.

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction iL each individual regulated rate
separately billed by the operator. This relief allow$ operators
of such systems to reduce their overall rates and the rate for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

I
I

\

Second, the Commission decided to permit larger operators of I
small systems to use the average equi~nt costs of its small j
systems in setting rates in indivictual franchise areas. The
Commission defined a larger operator of saall systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for .-all systems by developing
an average equip-.nt cost schedule that CaD be used by all _II
systems to unbundle their equi~t aDd installation revenues and
rate. . The cost scbedule will be ...d OIl iDcb&stry-wide figure.
derived., frOll the O].i••ion' s cost 8UZ'ftY\(to be CODCluc:ted over
the next-~twelve to eighteen IDODtha.) SUCIi a sc:bedule will
ultimately be ... available for use by all operators as part of
the Commiasion'. efforts to simplify its proced.ures.

WjWltaea.t:s to capped aat:es for
Addit:ion and Deletion of ebannels

In the Fourth Report and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in

Ordor, the C~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPBM.

(over)
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
~~:lect the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
~egulaced channels. Under this approach, cable system operators
muse pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promote~the

growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operato~s to determine rates when new programming

. services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on ODe tier from having their
rates raised by changes OD other tiers. cable operators will use
an FCC Form, to be released with the text of the Commi••ion
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

Adja.cizlg capp_ ..e.. for: cabl. Sy.t_
~ Mar.~ 100 ebe n"_l.

Finall~, in the Fifth IQCiS'~Rf PralPae4 Ry1cnriipq, the
Commission .eeks celll.at on whether it ehouJ:d· ••tabliah a
benchmark ...tbodology.i.for aciju.tiAg capped rat.. wheD a cable .
system carri•• .ore ttiAn 100 regulated channels, and if so, what
that methodology should be.
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Executive Swnmary

THIRD ORDER ON RECONSIDERAnON IN CABLE RATE REGULATION
AND TIER BUY-THROUGH PROCEEDINGS '. ,

(MM DOCKET NOS. 92-266 AND 92-262) \ \

Today me Commission adopced a Thjrd OM QI 'r'jdepriqg in MM DOcket Nos. 92
266 (Rate Regulatioll) aad 92-262 (Tier BuY-1'IJNuP Provisioas). ImplemellWion of
Sections of the Cable Television CODSWIIeI' Pnwaioa IIId Competition Act of 1992.

This notice summarizes the actions takeD in die Dial 0rdIr on RIcoDSidmrion.

1. .The 1992 <:Mae AJ:t. pcovides for l'eI'dMion of caI* .n:. wbere a cable 51st.eID does
not face -eft'ecliw~ - aDd die AI:I. JllV'idII lI*iftc resa lor defemaioinl
wbidl 51srems face ....COIIIfIIkioa. 1111 _ tiDlII etrecdw COIIIIpeIitioa wbere
tbeIe is at laIC C*..... rt.. _Ide' -, .-.'••r dIIl..:_ It ...~~ of the
bousebolds in die tn- ........ aDd II l'~ of die bau.IeIIoIdI in me fnncbise area
subscribe to such a1terDIIive service(s).

The item adopIed,1DdIy A. die aa- ·ni.'s ndIIlbr ......... cbe pnliia of
effectiveco~ II _,_ oa ApriIl. 1993. ia dill fofkMrial ways:

• the __ .,CD IIat'.. u h' , I will be COIIi.ifld oa a
C'JDII' 119 h if it .11111 15". __ 11.. to
..'*' I JIIiU 81 2 .. oft'er ..... • .•• .&,...~ of die ....boIdI in
die &-h. I ..... tie ."•••d ia dIiI........,. .....uWWllllt;

• S ,.? .11 I At II - T.....S,.,. (SWATV) IIId $..... Telmlioa
Receiw OIIJ (TYIO) ."IClibenilip ia..._, bodI be,."..,.... a-nuy,

. toward IDI.t.... d2I .,~ -. siDce..w. service is ,..wJy available t'rom at least
of these COIIIpIIm-a'Y sources; aud

-1-



2. This Order clarities that. for purposes of all three parts of the 1992 <:mae Ace's
definition of effective competition. housing units _ are used solely for seuona.I. occasional
or recreational use slloWd not be counted. Therefore. a system will not be exempced from
rate regulation as a "low penetration" system if the reason for the low peneuation race is that
a large number of the households are unoccupied.

3. With regard to the 1992 Cable Act' s requirement that cable operators have a rate
structure mat is uniform throughout the cable system' s geographic area. the Order reaches
the following decisions:

• cable operators may offer nonpredatory bulk discoums to mUltiple dwelling units
(MDUs) if those discounts are offered on a unifonn basis to buildings of the same
size with contracts of similar duration. Rares cannOt be negotiated individually with, ,
MDUs; '\ \,

, .\

.. cable operatOrs' existing contraCts with MDUs are grandfathered to the extent they
are in compliance with race regulation; and

• the uniform rue SU'UCtUre requiremem applies to all fraDchisc areas. repNless of
whether the cable sy~ is exempc from rare tqUladoa because of me pnlela of
effective compedlioa. Therefore. a cable opIOIOt cbarPtI compedtive ra-. wbere it
is subject to effective competition is prohibired from cbI.rJiDI bipet rates _where.

4. The tier buy.oClllrauP provision of r.be 1992 Cable Aa probibiu cable openrors
from requirinl subIcriben ID purchase ..,.... odIIr tMD .. liliie senice _ ill older to
obcaiD access to pIOIr s-. otrered 0111 per",h -I or ......... bIsia. TIle 0nIIr
atfirms mat dUs provisioa applies to all cable~. iJlcludislllbose .. are .. subject to
rate regulation.

5. This Order raiIIII ,. followiDI ... widl repnI fa r.be procell of CIftifyiac
local fra.nchism,1IIdIatidII fD napa. cable sa'Yic:e:

• it~"o.r ; _ts iIl_cilc • CIS. it
will DOC ..-t''''I••• over buic c:aItie frNI:h__ alllllMdll bave
CboselllllX 10 1'1' 'aM~ , ~.

• it --....C ' lats dUII-i__ ... menhi,·.......... II .-.. co
have _0. I 1111'1'" buic r-. _ d.,.,.... dIat proc" troaI cbeir
(nrv::hi..... _ c:owr rbe costS of rare reptIdoa:

,. it allows ,.,. "ili.1IIIborities to v-.ri1y widIdmr cbIir cettiftcw. if they
determiDe dill ....~ is nol~ in ........._ of IocIl callie
subscribers and tilly have received no considerariOIl in eicNap for tbeir decision co
decertify;



• it atfums the Commission's jurisdictioa over basic rares wilen a franchising
authority's ceniftc:ation is denied for lacle of Iqal authority or for failure (0 adopt
regulations consistent with the Commission's rare rules; and

• it allows a franchising authority co cure any nonconformance with the
Commission's rules that does not involve a subswuial or material regulatory conflict
before Ute Commission revokes its certification and assumes jUrisdiction.

6. The Order Wces the following actions with regard to franchising authorities' basic
rate regulation:

• establishes procedures Whereby me Conunission will make cost detenninations for
the basic service tier. when requested by local fnnchising authoritid\ in!n effort co
assist franchising aurhorities whose limired resources may preclUde conducting cost
of-service proceedings;

• affums franchising authorities' right to order cable companies to provide refunds
upon a detennination dw basic tier rares an: unreasoaable;

• clarifies dill fruchism, autborities may dele.- rMir rare rqulation
responsibilities to a local commission or ocber subordilllle emity t if so aWhorizec1 by
state aDdIor localla",;

• affums-. Co migioo's deciaioa dill CIMI opIr*I'S may DOt earer iaIo
seal widl fnRtlilili .111;11. 4MlIidI .. ICOpI of the
C01""'iHioD's r.- ,..,...... __... IbI .... may sripalate to my facts for
wbich tbae is a buiI ill me reconl:

* clarifies·dIIl rn. _ .......__ 3 lSi 10 ,..m•• iaformIIioG from
the cable o,.llIr, 'Irlll' • PC"'3., '11...... reu09lNy
DeC••ery to 7 ",iI ........ .., .. fIIMI GfII~ _ Form 393 ..
well. ca.."'.a••of-.'" "~I.' I ... _lin- cbe
Commiseioa'. pi "BI••• dill COdI61 '*, of.. ,..iIfaIy iDfcIrIDMiodl
by defermi i."__ local .... will 10'-~__;

• c:Jari8II .......... dill tn·" 3 _ cthaluill ••pIft-. I' of poss
nn.... ,. b'''' 4IIIIIMIticia ..,.~ "'....,... of foe b1le fees
CO cable a, _ ...__ ft'OIIl .. CII1III a'...·s lIIWIy4miwil'hllp*
reve....... A 1 (or iIlow c:abIe operaID(I fA) derD:t such owrpa)'IIIeID from

. future payYDilll);

• remiYJds rn........ IIddIorides dill dII1 ..y i"'l' .forfeiaues aad ftDIIls for
violations of tbeir ndeI. orden, or d8:isionI, iDcludinl die failure to file requesred
information, if permitted under state or loc:a1 law~ and

- 3 -



• modifies die Commission I s rules to require that cable operators comply with
franchisiDa aurborities' requests for infonDarion. as well as dlose made by the
Commission.

7. The Order taJces [he following actions with regard to Fonn 393 (tiled by cable
opera[ors with [heir local franchising authority once that authority has certified to reguJa[e
cable serVIce. and with the Commission in response to a subscriber complain£):

• Informs franchising authorities that. if a cable operator fails to file a Form 393.
[hey may deem the operator in default. fmd that the operator's rates are u.nreasonable.
and order appropriate relief, such as a refund and a prospective rate reduction:

• informs (raDCbisini aulborities tbal they may order a cable opera~r tQ,file
supplemental information if the cable operacor's form is facially incomplete or lacles
supponin, information. and the ~hisiDI authority's deadline to rule on the
reasonableness of the rates will be su.spetIded pending the receipt of the additional
information;

• prohibiu tiliap on anytIIiq but aD oftlcial FCC Form 393 or a pbcxocopy. orders
cable openrors dill have filed on a aoa-FCC form widl the Commission to refUe aD
an officii! form wiIbiD 14 days after me efIK:ti\re dMe of this Order. aDd eaddes die
franchisiDt audIority to similarly order I reftIiaI by a cable operaror tbM bas ftIec1 on
a DOn-FCC form widliD 14 days from die etfecrt¥e due of tbis Order: aDd

• remiDds- tn. fti.......... dill ..., 11Ift die di8ci«iou to reIOIve qualdls or
ambi..... f.1 F.·.. die appIil:" of ,. II .. procell to~
ciJ'cues'wN ifeM",. II 011 die ee.-n;...will defer to me
fnnc:b.isiaI ity·s decisioa if~ by I ceaoGIble buis.

8. Tbe a..r oa t II CD I'IIqIIiR ,....... operIIOlS
disclose cosullld'_ ....... 0, IIIIvId far • '_II .,11•• OIl a rep.!
buis may adYeftiIe I fIIIII of ICaIIl fOcal prica deIir I pire me speciftc fees for
each area. --

9. leIl '1C I CId ' ...all'"p.;" _II J IdD.... Ii. or ...... of £be
COIIIIDissioG'. r.-..... '.8" t:iIr bay........ prollillidoe. JUdl u:

• moviIII IN.' cI QI~ offered in tieNd prbllS fa I Ia caN;

• coil den of service iDrD £be buic tier:

-4 -



.. cbarlial for services previously provided widlouc extra cJIarIe
(e.g. rowiDe services. program guides) UIUess die value of dlat service. as now
reflected in the new charges. was taken OUt of their basic rare number when
calculadng the reduction necessary to establish reasonable rares.

• assessing downgrade charges for service packages that were added without a
subscriber's explicit consent.

10. The order recognizes that the 1992 <:ale Act provides that the Commission and
the stateS have concurrent jurisdiction to rep_ cable operators' aqative option billing
practices and thaL the 1992 Cable Act does not preempt the stares from regulating those
practices under state consumer proteCtion laws. "" \\

.\

11. The Order makes the follOWing determinations with regard to equipment and
installation:

« the rare-settiDI process alrady retleca promcxioaal COllI aat seuooal maiIIreoaDce
costs; therefore. rues may not be~ fa retlect such c:osa; and

« no special scbeWIe for calca"lCioa of c:tIIrIes for .... wiriJII is .-led wben that
wiring is offered for sUe to subscribers upon termiDar:ioa of cable service.

ActioD by die Commjssjoa ~.., 22. 1994. by 1bird Order OD

Reconsideration (FCC 94--->. CbairmID HUildt. (etc.]

-FCC-

News Media Oa PS 11: K.- W_ or !ilia SeIII • (.lIZ) 632·5050
Cable~ am CO"r&I: AIfI'J 1. ZoIIo¥ • (202) 416-G101111l1Ju1ia

Sue....n at (202) 416-11'70.
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WASHINGTON, DC 20510-3101

February 3, 1994

The Honorable Reed Hundt
Chairman, Federal Communication Commission
1919 M Street, N.W., Room 802
Waslungton, D.C. 205::>4

Dear Chairman Hundt:

COM~lrrEES

BUDGET
APPROPRIATrONS

ENE"fY AND NATURAL RESOURCES
u', BANKING

1', !" INDIAN AFFAIRS

/<"-, .
(J/l ",.'j'

, d} "
L:' -l' II1 ..,.,;,

r~S~

I am writing on behalf of small, independent cable companies serving rural areas.
Because of low population densities, the cost of providing service in these areas is
significantly higher than in high population density, metropolitan areas. The
justifications for these higher costs are well documented in the Petitions for
Reconsideration before the FCC filed by Televista Communications, Inc. (MM Docket
92-266).

If the FCC sets cable television pricing standards based on the cost to large,
metropolitan providers, small companies providing service to rural areas will be forced
out of business, and there will be little or no incentive for other companies to provide
such services. To continue providing cable service to areas with low population
densities, the costs of providing these services must be considered when determining
Benchmark Pricing Standards. Therefore, population density in the serviced area should
be an important factor in determination of the Benchmark Standards.

Pending legislation in the Congress is being considered to address the issue of
competitiveness and universal service in communications services, including cable
television. It is my hope that such legislation will "provide incentives for real
competition in the cable industry, inclusive of rural areas, so that market forces and not
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the FCC will determine future prices. Until such legislation takes effect, however,
provision of cable service in rural areas should be afforded special consideration by the
FCC. Please bear in mind these points when you reconsider regulation of cable
television rates. Thank you very much.

e e V. Domenici
United States Senator

PVD/oma

•
•


